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PROPOSED  RULES 


COMMODITY  FUTURES  TRADING 
COMMISSION 
[i/CFRPart9] 

COMMISSION  REVIEW  OF  EXCHANGE  DIS¬ 
CIPLINARY  OR  OTHER  ADVERSE  ACTION 

Proposed  Procedures  and  Standards 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION :  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  proposes  to  adopt 
rules  to  implement  section  8c  of  the 
Commodity  Exchange  Act,  as  amended, 
7  U.S.C.  12c  (Supp.  V,  1975),  which 
grants  the  Commission  broad  power  to 
review  exchange  disciplinary  and  other 
adverse  action  upon  application  of  the 
person  who  is  the  subject  of  the  ex¬ 
change  action  or  upon  the  Commission’s 
own  motion.  The  proposed  rules  set  forth 
the  procedures  and  the  standards  under 
which  review  would  be  instituted  and 
conducted  in  those  cases  where  a  person 
applies  to  the  Commission  for  review. 

DATES:  Comments  must  be  received  on 
or  before:  July  14,  1977.  Proposed  effec¬ 
tive  date:  September  1,  1977. 

ADDRESS:  Comments  on  the  prc^osal 
should  be  sent  to:  Commodity  Futures 
Trading  Commission,  2033  K  Street  NW.. 
Washington,  D.C.  20581.  Attention: 
Secretariat. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Dennis  Carluzzo  or  Loren  Hershey, 
OflBce  of  General  Counsel,  Cwnmodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washingtcm,  D.C.  20581, 
telephone  202-264-9880. 

SUPPLEMENTARY  INFORMATION: 
The  proposed  rules  are  divided  into  four 
subparts.  Subpart  A  includes  various 
general  provisions  and  definitions  appli¬ 
cable  to  the  rules.  Subpart  B  prescribes 
the  form  and  manner  of  the  notice  which 
an  exchange  must  provide  to  the  Ccrni- 
mission  and  to  a  person  who  is  the  sub¬ 
ject  of  an  exchange  disciplinary  action. 
Section  8c(l)  of  the  Act  provides  that: 

(A)  Any  exchange  or  the  Commission  if 
the  exchange  falls  to  act,  may  suspend,  expel, 
or  otherwise  discipline  any  person  who  is  a 
member  of  that  exchange,  or  deny  any  per¬ 
son  access  to  the  exchange.  Any  such  action 
shall  be  taken  solely  in  accordance  with  the 
rules  of  that  exchange. 

(B)  Any  suspension,  expulsion,  discipli¬ 
nary,  or  access  denial  procedure  established 
by  an  exchange  riile  shall  provide  for  written 
notice  to  the  Commission  and  to  the  person 
who  is  suspended,  expelled,  or  disciplined,  or 
denied  access,  within  thirty  days,  which  in¬ 
cludes  the  reasons  for  the  exchange  action 
in  the  form  and  manner  the  Commission 
prescribes.  Otherwise  the  notice  and  reasons 
shall  be  kept  confidential. 

The  Commission  has  reviewed  numer¬ 
ous  notices  of  disciplinary  action  which  it 
has  received  under  section  8(c)(1)(B). 
Based  on  that  review,  the  Cwnmission 
has  found  that  some  of  the  notices  have 
failed  to  provide  information  sufficient 
to  determine  the  reasons  for  the  ex¬ 
change  action.  Also,  inquiries  from  con¬ 


tract  markets  and  from  persons  who 
have  been  disciplined  indicate  that  the 
Commission  should  clarify  the  standards 
under  which  confidentiality  of  the  notice 
should  be  maintained. 

Subpart  B  sets  forth  the  information 
required  to  be  set  forth  in  the  notice, 
which  the  Commission  believes  adequate 
concerning  the  exchange’s  disciplinary 
action.  It  would  also  delay,  except  in 
specified  circumstances,  the  imposition 
of  exchange  disciplinary  action  for  ten 
days  after  the  notice  of  disciplinary  ac¬ 
tion  is  sent  to  the  Commission  in  order 
to  permit  the  person  disciplined  suffi¬ 
cient  time  to  apply  to  the  Commission 
for  a  stay  of  the  disciplinary  action. 
Subpart  B  further  defines  the  scope  of 
the  exchange’s  responsibility  to  maintain 
the  confidentiality  of  the  notice  and  rea¬ 
sons  of  the  disciplinary  action. 

Sections  8c(2)  and  (3)  of  the  Act  pro¬ 
vide  that: 

(2)  The  Commission  may,  in  its  discretion 
and  in  accordance  with  such  standards  and 
procedures  as  it  deems  appropriate,  review 
any  decision  by  an  exchange  whereby  a  per¬ 
son  is  suspended,  expelled,  otherwise  disci¬ 
plined,  or  denied  access  to  the  exchange.  In 
addition,  the  Commission  may.  In  its  discre¬ 
tion  and  upon  application  of  any  person  who 
is  adversely  affected  by  any  other  exchange 
action,  review  such  action. 

(3)  The  Commission  may  affirm,  modify, 
set  aside,  or  remand  any  exchange  dicision 
It  reviews  pursuant  to  subsection  (2).  after  a 
determination  on  the  record  whether  the  ac¬ 
tion  of  the  exchange  was  in  accordance  with 
the  policies  of  this  Act.  Subject  to  Judicial 
review,  any  order  of  the  Commission  en¬ 
tered  pursuant  to  subsection  (2)  shall  gov¬ 
ern  the  exchange.  In  Its  further  treatment 
of  the  matter. 

Subparts  C  and  D  of  the  propiosed 
rules  establish  the  procedure  for  Com¬ 
mission  review  of  exchange  action  upon 
application  of  an  affected  person.  TTie 
procedure  is  designed  (1)  to  provide  the 
applicant  with  an  adequate  opportunity 
to  present  the  reasons  that  he  feels  that 
the  specific  exchange  action  does  not  ac¬ 
cord  with  the  policies  of  the  Act;  (2)  to 
establish  a  mechanism  for  the  prcxnpt 
review  of  exchange  actitm;  and  (3)  to  en¬ 
sure  that  the  Commission  will  have  be¬ 
fore  it  all  relevant  information  that  is 
necessary  for  it  to  review  the  exchange 
action.  In  this  regard,  subpart  D  provides 
that  the  Commission  may  remand  the 
action  to  the  exchange  for  further  pro¬ 
ceedings  or  to  adduce  additional  infor¬ 
mation.  Subpart  D  also  sets  forth  the 
standards  which  the  Commission  will 
use  to  review  the  exchange  decision. 

The  Commission  has  an  obligation  to 
ensure  that  an  exchange  is  fulfilling  its 
self-regulatory  responsibilities  in  its  im¬ 
position  of  disciplinary  sanctions.  If  the 
Commission  has  reason  to  believe  that 
an  exchange  disciplinary  action  may  not 
have  been  in  accordance  with  the  poli¬ 
cies  of  the  Act,  the  Commission  may  un¬ 
dertake  review  of  that  exchange  action 
on  its  ovra  motion.  However,  the  Com¬ 
mission  is  not  proposing  at  this  time  to 
adopt  specific  procedures  to  govern  re¬ 
view  on  its  own  motion. 

Interested  persons  are  invited  to  par¬ 
ticipate  in  tliis  rulemaking  procedure  by 
submitting  written  comments  to  the 


Commodity  P\itures  Trading  Commis- 
ston,  2033  K  Street,  NW.,  Washington, 
D.C.  20581,  Attn:  Secretariat.  All  com¬ 
ments  submitted  on  or  before  July  14, 
1977  will  be  considered  by  the  Commis¬ 
sion  before  taking  action  on  the  proposed 
rules.  All  comments  submitted  to  the 
CMnmLssion  will  be  available  for  public 
in£^}€cti(m. 

Discussion  or  the  Provisions  of  the 
Ps(HK)SED  Rules 

SUBPART  A — GENERAL  PROVISIONS 

Proposed  §  9.1  sets  forth  the  scope 
and  purpose  of  the  rules.  Proposed  §  9.2 
defines  various  terms  used  in  the  pro¬ 
posed  rules.  It  defines,  among  other 
terms,  “disciplinary  action’’  as  any  sus¬ 
pension,  expulsion  or  other  discipline 
imposed  on  any  member  of  an  exchange 
by  that  exchange  or  any  action  by  an 
exchange  which  denies  access  to  the  ex¬ 
change  to  any  person.*  A  minor  sanction 
imposed  for  violation  of  exchange  rules 
of  deconun  and  similar  rules  is  excluded 
from  the  definition  of  disciplinary  ac- 
ti(m.  “A  disciplinary  proceeding’’  is  de¬ 
fined  as  any  formal  or  informal  proceed¬ 
ing  by  an  exchange  which  results  in  a 
disciplinary  action.  “Exchange”  means 
any  contr^t  market  designated  as  such 
by  the  Commission.  “Member  of  an  ex¬ 
change”  includes  both  the  person  who 
is  admitted  to  exchange  membership  or 
has  been  granted  membership  privileges 
and  employees.  Officers  and  other  affili¬ 
ates  of  that  person.  A  “party”  includes 
both  the  person  who  has  been  the  sub¬ 
ject  of  a  disciplinary  action  or  other 
adverse  action  by  an  exchange  and  that 
exchange.  “Record’  ’is  defined  basically 
to  include  all  evidentiary  and  other  doc- 
lunents  compiled  by  an  exchange  in  the 
course  of  any  proceeding  resulting  in  a 
disciplinary  or  other  adverse  action,  in¬ 
cluding  the  record  which  the  exchange 
is  required  to  maintain  in  accordance 
with  Commission  regulations.  Currently, 
regulation  1.51(b),  17  CFR  1.51(b) 

(1976)  sets  forth  these  requirements  in¬ 
sofar  as  exchange  disciplinary  actions 
are  concerned.  However,  the  Commission 
is  proposing  a  new  Part  8  of  its  regula¬ 
tions  which  would  substantially  revise 
those  requirements.  See  42  FR  11142 
(February  25,  1977). 

Proposed  §  9.3  incorporates  by  refer¬ 
ence  certaiB  provisions  of  the  Commis¬ 
sion’s  rules  of  practice.* 

*  A  denial  of  membership  in  an  exchange 
is  a  denial  of  access  within  the  meaning  of 
section  8c  and  is  therefore  governed  by  the 
proposed  rules.  The  privileges  of  exchange 
membership  that  an  applicant  is  denied  are 
precisely  the  privileges  which  a  member 
losses  when  suspended  or  expelled,  with 
which  section  8c  is  fundamentally  concerned. 
Unless  the  context  indicates  the  contrary, 
disciplinary  action  is  used  in  this  notice  to 
Include  a  denial  of  access  to  the  exchange. 

*17  CFR  Part  10  (1976).  These  provisions 
include  regulations  governing  the  Commis¬ 
sion’s  business  address  ($  10.4),  the  compu¬ 
tation  of  time  (S  10.5),  changes  in  the  time 
permitted  for  filing  (S  10.40),  the  date  of 
entry  of  orders  (§  10.7),  ex  parte  communi¬ 
cations  (S  10.10),  appearance  in  proceedings 
(S  10.11),  and  the  service  and  filing  of  docu¬ 
ments  (f  10.12  (a),  (b),  (c),  (d),  (e)(1)- 
(e)4).  (e)(6),  (f)). 
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Proposed  S  9.4  provides  that,  if  either 
party  fails  to  file  any  document  or  make 
any  appearance  which  would  be  required 
by  the  prwosed  rules,  the  Commission 
may  dismiss  the  proceeding  before  it,  or, 
based  on  the  record  before  it,  afDrm, 
modify  or  set  aside  the  exchange  deci¬ 
sion  or  remand  the  matter  for  further 
proceedings  before  the  exchange,  as  it 
deems  appropriate. 

Proposed  §  9.5  deals  with  settlement 
of  review  proceedings  which  have  been 
sought  or  instituted  and  permits  the  par¬ 
ties  to  propose  offers  of  settlement  which 
shall  be  filed  with  the  Commission.  The 
section  prescribes  the  various  matters 
which  must  be  included  in  any  offer  of 
settlement.  The  Commission  may,  in  its 
discretion,  accept  or  reject  an  offer  of 
settlement.  If  the  Commission  accepts 
the  offer,  the  proceeding  before  the 
Commission  would  terminate  as  to  aU 
parties.  If  the  Commission  should  reject 
an  offer  of  settlement,  the  offer  of  settle¬ 
ment  will  be  deemed  withdrawn  and  will 
not  constitute  either  an  admission  or 
waiver  in  the  proceeding  before  the 
Commission.  A  rejected  offer  may  not 
be  used  in  any  manner  in  the  Commis¬ 
sion’s  review  or  before  the  exchange  if 
the  proceeding  is  remanded  to  it. 

Proposed  §  9.6  provides  that  in  a  par¬ 
ticular  case  the  Commission  may  waive 
any  of  the  proposed  rules  if  it  determines 
that  no  party  will  be  prejudiced  and  that 
the  ends  of  Justice  will  be  served. 

SUBPART  B - NOTICE  OF  DISCIPLINARY 

PROCEEDINO 

As  noted  above,  section  8c(l)  (A)  of  the 
Act  requires  that  any  exchange  discipli¬ 
nary  action  shall  be  taken  solely  in  ac¬ 
cordance  with  the  rules  of  the  exchange. 
Section  8c(l)(B)  empowers  the  Com¬ 
mission  to  prescribe  the  form  and  man¬ 
ner  of  the  written  notice  which  the  ex¬ 
change  must  provide  within  thirty  dajrs 
to  the  person  who  is  the  subject  of  ex¬ 
change  disciplinary  action  and  to  the 
Commission. 

So  that  the  Commission  and  the  per¬ 
son  who  is  the  subject  of  the  exchange 
disciplinary  action  can  be  fully  apprised 
of  the  nature  of  and  the  reasons  for  the 
exchange  action,  proposed  S  9.11  requires 
that  the  written  notice  Include  the  name 
of  the  perscHi  against  whom  the  discipli¬ 
nary  action  was  taken;  the  reasons  for 
the  exchange  action,  together  with  an 
enumeration  of  the  rules  which  the  per¬ 
son  who  was  subject  to  the  disciplinary 
action  was  charged  with  having  violated; 
a  statement  of  the  conclusions  and  find¬ 
ing  made  by  the  exchange  with  regard 
to  each  rule  violation,  and  the  terms  of 
the  disciplinary  action  imposed  on  the 
person.  The  notice  should  state  the  spe¬ 
cific  underlylngr  violations,  e.g.,  unlawful 
trading,  as  well  as  the  section  number  of 
the  rule.*  The  exchange  must  provide  no¬ 
tice  to  the  person  who  was  the  subject 
of  the  disciplinary  action  either  in  per- 


*In  lieu  of  the  written  notice,  proposed 
{ 9.11  permits  the  exchange  to  provide  a 
written  decision  which  accords  with  pro¬ 
posed  S  8.13  of  the  Commission's  rules.  See 
42  P.R.  11142,  11147  (February  25,  1977). 


son  or  by  mail  at  his  last  known  address. 
Notice  to  the  Commisslixi  may  be  de- 
Uvered  in  person  or  by  mail  to  the  Com¬ 
mission’s  principal  office  in  Washington. 
D.C.  to  the  attention  of  the  Division  of 
Trading  and  Markets. 

Information  contained  in  the  tlrritten 
notice  may  require  clarification.  Ac¬ 
cordingly,  proposed  5  9.11(c)  enables  the 
Division  of  ’Trading  and  Markets  to  re¬ 
quest  that  the  exchange  furnish  infor¬ 
mation  in  addition  to  that  contained  in 
the  written  notice,  which  may  Include 
the  record  and  a  brief  statement  of  the 
evidence  and  testimony  adduced  to  sup¬ 
port  the  exchange’s  finding  that  a  rule 
or  rules  of  the  exchange  have  been  vio¬ 
lated.  If  the  Division  requests  additional 
information,  the  exchange  must  provide 
such  information  within  thirty  days  of 
the  request.  Ilie  exchange  must  also 
provide  a  copy  of  the  additional  informa¬ 
tion  sent  to  the  Commission  to  the  per¬ 
son  who  was  the  subject  of  the  discipli¬ 
nary  action. 

Proposed  §  9.11(d)  requires  that  both 
the  written  notice  and  the  additional  in¬ 
formation  are  to  be  certified  as  true  and 
correct  by  a  duly  authorized  officer  or 
agent  of  the  exchange  who  has  knowl¬ 
edge  of  the  disciplinary  action.  This  pro- 
visicm  is  necessary  to  ensure  that  the  ex¬ 
change  will  review  carefully  the  notices 
and  information  required  to  be  furnished 
under  Section  8c  and  the  proposed  rules. 

Section  8c(l)(B)  of  the  Act  requires 
that  the  exchange  must  provide  the  no¬ 
tice  of  disciplinary  action  to  both  the 
Commission  and  the  person  who  was  the 
subject  of  disciplinary  action  within 
thirty  days.  Proposed  5  9.12(a)  provides 
that  no  exchange  disciplinary  action  may 
become  effective  until  at  least  ten  days 
after  the  notice  is  sent  to  the  Commis¬ 
sion.  This  delay  would  permit  the  person 
who  is  the  subject  of  a  disciplinary  ac¬ 
tion  time  to  apply  to  the  Commission  for 
a  stay  of  the  disciplinary  action  in  cases 
where  the  applicant  believes  that  imme¬ 
diate  imposition  of  the  discipline  might 
cause  sutetantial  hardship. 

However,  the  Ccnnmission  is  aware  that 
situations  may  arise  in  which  the  integ¬ 
rity  of  the  exchange  or  the  contracts 
traded  thereon  can  be  called  into  ques¬ 
tion  and  that,  in  such  circumstances,  an 
exchange  may  be  required  to  take  prompt 
disciplinary  action.  Therefore,  proposed 
§  9.12(a)  further  provides  that  the  ex¬ 
change  may  cause  the  disciplinary  action 
to  become  effective  before  the  ten  day 
period  in  the  following  circumstances: 
if  the  person  who  is  the  subject  of  the 
disciplinary  action  has  consented  to  the 
sanction  to  be  imposed  or  if  the  exchange 
makes  a  finding  that  (1)  the  person  upon 
whom  the  disciplinary  action  is  imposed 
has  failed  to  perform  contracts,  is  insol¬ 
vent  or  in  such  financial  or  operational 
condition,  or  is  conducting  business  in 
such  a  manner,  that  to  permit  him  to 
continue  in  operation  would  endanger 
customers  or  creditors,  the  exchange, 
members  of  the  exchange,  or  the  clear¬ 
ing  mechanism  of  the  exchange;  (2> 
prompt  disciplinary  action  is  necessary 
to  prevent  undue  adverse  effects  on  the 
trading  or  the  prices  of  contracts  traded 
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on  the  exchange;  or  (3)  conditions  or 
circumstances  exist  which  permit  prompt 
disciplinary  action  and  which  are  speci¬ 
fied  in  an  exchange  rule  approved  by  the 
Commission.  The  Commission  specifically 
requests  comments  on  these  proposals 
and  on  whether  any  other  circumstances 
that  would  permit  the  exchange  to  take 
action  before  the  end  of  the  ten  day 
period  would  be  appropriate. 

If  an  exchange  determines  under  pro¬ 
posed  §  9.12(a)  to  take  disciplinary  ac¬ 
tion  before  ten  days  have  elapsed,  pro¬ 
posed  §  9.12(b)  requires  the  exchange  to 
notify  both  the  Commission  and  the  per- 
s(m  against  whom  the  disciplinary  action 
is  taken  immediately  by  telegram,  stating 
the  reasons  for  which  the  exchange  has 
determined  that  it  must  accelerate  the 
effective  date  of  the  disciplinary  action. 
The  Commission  believes  that  notice  by 
telegram  to  the  Commission  and  to  the 
person  disciplined  followed  by  a  letter  to 
both  the  Commission  and  that  pers^m 
stating  the  reasons  underlying  the  ex¬ 
change  action  would  be  sufficient  notice 
under  proposed  S  9.12(b). 

Section  8c(l)(B)  of  the  Act  requires 
that  the  notice  provided  to  the  Com¬ 
mission  and  the  person  disciplined  by  the 
exchange  and. the  reasons  for  the  ex¬ 
change  action  otherwise  “shall  be  kept 
confidential.’’  On  July  11.  1975,  the  Com¬ 
mission  stated  its  view  that.  Section  8c 
does  not  require  that  the  Commission 
keep  the  disciplinary  action  information 
confidential,  llie  Commission  noted  the 
strong  public  interest  to  be  served  by  the 
release  of  information  regarding  ex¬ 
change  disciplinary  actions  and  that  the 
confidentiality  requirement  was  imposed 
on  the  exchanges  in  order  to  permit  the 
Commission  time  to  exercise  its  Section 
8c  review  powers  prior  to  public  release 
of  that  information.  40  FR  30155  (July 
17.  1975). 

On  November  4,  1976,  the  Commission 
published  a  letter  which  further  de¬ 
lineated  its  policy  with  regard  to  the 
confidentiality  of  notices  provided  to  it 
under  section  8c(l)  (B) .  The  letter  stated 
that,  as  a  general  practice,  the  Commis¬ 
sion  would  make  all  exchange  disciplin¬ 
ary  actions  public  within  five  days  of  re¬ 
ceipt  of  the  notice.  This  five  day  period 
would  permit  the  Commission  staff  op¬ 
portunity  to  review  the  notice  and  any 
request  for  confidentiality  in  order  to  de¬ 
termine  whether  there  is  any  reason  the 
notice  should  not  be  made  public.  Absent 
such  reason  the  notice  would  be  placed  in 
the  Commission’s  public  files  and  the 
exchange  would  be  free  to  disseminate 
the  information.  41  FR  48562  (November 
4,  1976). 

Proposed  §  9.13  would  implement  the 
Commission’s  policy  with  certain  modifi¬ 
cations.  Section  9.13(a)  would  require 
the  exchange  to  keep  confidential  all  in¬ 
formation  required  to  be  contained  in 
the  notice  (including  the  reasons  for  the 
exchange  action)  until  the  information 
is  placed  in  the  Commission’s  public  files 
or  otherwise  becomes  public  through  no 
act  of  the  exchange.  To  the  extent  the 
person  who  is  the  subject  of  the  discipli¬ 
nary  action  makes  the  exchange  disci¬ 
plinary  information  public,  the  exchange 
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would  therefore  be  free  to  disseminate 
the  information.  The  exchange  would  be 
notified  when  information  is  placed  In 
the  Commission’s  public  files  under 
§  9.13. 

Under  proposed  §  9.13(b)  the  Division 
of  Trading  and  Markets  will  i^ace  the 
notice  in  the  Commission’s  public  files 
within  five  business  days,  unless  the  ex¬ 
change  or  the  person  discirdined  has  re¬ 
quested  confidential  treatment  of  any 
Information  contained  in  the  notice.  In 
that  event,  the  treatment  to  be  accorded 
such  information  will  be  governed  by 
the  applicable  provisions  of  the  Commis¬ 
sion’s  rules  implementing  the  Freedom 
of  Information  Act  and  the  Privacy  Act, 
5  U.S.C.  552  and  552a.*  ’Thus,  the  staff 
will  review  the  notice  to  determine 
whether  there  is  any  reason  the  notice 
should  not  be  made  public  only  at  the 
request  of  the  exchai^e  or  the  person 
disciplined.  Subject  to  these  provisions 
of  §  9.13(b) ,  if  the  exchange  has  Imposed 
discipline  for  any  of  the  reasons  enumer- 
ated  in  proposed  §  9.12(a)  (1),  (2)  or  (3), 
the  Division  may  place  the  notice  of  dis¬ 
ciplinary  proceeding  in  the  Commission’s 
public  files  immediately  if  the  exchange 
so  requested  in  the  written  notice. 

SUBPART  c — INITIAL  PROCEDURE  WITH 

RESPECT  TO  APPLICATIONS  FOR  REVIEW 

Proposed  f  9.21(a)  provides  that  a  per¬ 
son  desiring  Commission  review  of  ex¬ 
change  disciplinary  action  or  other 
adverse  action  must  apply  to  tlie  Com¬ 
mission  within  thirty  ^ys  after  the  no¬ 
tice  of  the  exchange  disciplinary  action 
has  been  mailed  to  the  person’s  last 
known  address  or  within  thirty  days  of 
the  other  adverse  action.  Proposed  9  9.21 
(b)  specifies  that  the  application  should 
include,  among  other  things,  a  concise 
statement  of  all  the  facts  which  would 
be  relevant  to  the  Commission’s  consid¬ 
eration  of  the  application  including,  if 
known,  the  date  on  which  the  discipli¬ 
nary  or  other  adverse  action  was  imposed 
by  the  exchange;  the  nature  of  the  disci¬ 
plinary  or  other  adverse  action  imposed 
and  the  specific  relief  sought;  and  a 
statement  of  the  reasons  why  the  appli¬ 
cant  believes  that  the  exchange  action 
was  not  in  accordance  with  the  policies 
of  the  Act,  and  the  specific  facts  which 
support  those  reasons.  Under  proposed 
9  9.12(c)  the  application  must  also  in¬ 
clude  an  affidavit  showing  that  a  copy 
of  the  application  has  been  served  on  the 
exchange  concurrently  with  its  filing 
with  the  Commission. 

Section  8c(4)  of  the  Act  authorizes  the 
Commission,  in  its  discretion,  to  stay  any 
exchange  action  which  results  in  any 
member  being  suspended,  expelled,  or 
otherwise  discipline  or  in  any  person’s 
being  denied  access  to  the  exchange, 
pending  Commission  review.  Proposed 
9  9.22(a)  provides  that  any  applicant 
may  petition  the  Commission  for  a  stay 


*  The  Commission’s  rules  Implementing  the 
Privacy  Act  are  set  forth  In  17  CFR  Part  146 
(1976);  those  implementing  the  Freedom  of 
Information  Act  are  published  at  41  FR  16288 
(April  16,  1976). 


of  these  ts^pes  of  actions  or  of  "other  ad¬ 
verse  action’’.  Although  section  8c  (4) 
dott  not  specifically  provide  that  the 
Commission  may  stay  action  which  ad¬ 
versely  affects  a  person,  the  Commission 
is  of  the  view  that  this  portion  of  pro¬ 
posed  9  9.22(a)  Is  consistent  with  the 
overall  purpose  of  Section  8c  and  would 
enable  the  Commission  to  forestall  the 
adverse  consequences  of  exchange  action 
in  appropriate  circumstances.* 

Under  proposed  9  9.22(a)  any  petition 
for  a  stay  shall  state  the  reasons  that  the 
stay  is  requested  and  the  facts  on  which 
the  applicant  relies.  If  any  facts  are  sub¬ 
ject  to  dispute,  the  petition  must  be  sup¬ 
ported  by  affidavits  or  other  sworn  state¬ 
ments.  Proposed  9  9.22(b)  provides  that 
the  CHxnmlssion  may  grant  a  stay  of  dis¬ 
ciplinary  or  other  adverse  action  on  its 
own  motion  although  no  stay  is  requested 
if  it  determines,  based  on  the  information 
before  It,  that  a  stay  Is  justified. 

Proposed  9  9.23  permits  an  exchange  to 
file  an  answer  to  an  application  for  re¬ 
view  within  fifteen  days  of  receiving  the 
application.  The  answer  must  set  forth 
the  facts  which  support  the  disciplinary 
or  other  adverse  action  and  a  statement 
of  why  the  disciplinary  or  other  adverse 
action  was  In  accordance  with  the  poli¬ 
cies  of  the  Act.  The  proposed  rule  does 
not  make  an  answer  mandatory.  'Hils  has 
been  done  to  simplify  the  procedure  un¬ 
der  this  subpart  and  to  conserve  time 
since  exchange  action  may  be  fully  ex¬ 
plained  in  the  written  notice  required 
by  9  9.11.  If  the  exchange  chooses  not 
to  file  an  answer  in  the  case  of  an  appli¬ 
cation  to  review  disciplinary  action,  the 
exchange’s  notice  under  9  9.11  shall  be 
deemed  its  answer. 

SUBPART  D — COMMISSION  REVIEW  OF  DISCI- 

PLINART  OR  OTHER  ADVERSE  ACTION  INI¬ 
TIATED  BY  application 

The  Commission  has  discretion  wheth¬ 
er  or  not  to  exercise  its  review  powers 
under  section  8c(2).  If  the  Commission 
determines  to  deny  an  application 
for  review,  it  will  promptly  notify  the 
exchange  and  the  applicant  under  pro¬ 
posed  9  9.31(a).  If  the  Commission  de¬ 
termines  to  grant  the  application  for  re¬ 
view,  the  Commission  will  issue  an  order 
instituting  review  of  the  disciplinary  ac¬ 
tion  or  other  adverse  action  under  pro¬ 
posed  9  9.31(b).  Proposed  9  9.31(c)  pro¬ 
vides  that  the  Hearing  Clerk  will  serve 
the  Commisison’s  order  on  both  the  ex¬ 
change  and  the  applicant  and  will  assi^ 
a  docket  number  to  the  proceeding  and 
maintain  the  official  docket.  Under  pro¬ 
posed  9  9.33,  the  Commission  may  con¬ 
solidate  a  proceeding  commenced  under 
the  proposed  rules  with  any  other  pro¬ 
ceeding  under  the  rules  in  accordance 
with  the  procedureiT  set  forth  in  9  10.63 
(a)  of  the  Commission’s  rules  of 
practice. 


‘In  any  event  under  section  8a(6)  of  the 
Act,  7  U.S.C.  12a(5)  (Supp.  V,  1976),  the 
Commission  may  adopt  such  rules  and  regu¬ 
lations  as,  in  the  judgment  of  the  Commis¬ 
sion,  are  reasonably  necessary  to  effectuate 
any  of  the  provisions  or  to  accomplish  any  of 
the  purposes  of  the  Act. 


Consistent  with  the  Commission’s  re¬ 
sponsibilities  under  section  8c  to  make 
its  determination  based  on  the  record  of 
exchange  action,  proposed  9  9.34(a)  re¬ 
quires  the  exchange  to  file  a  copy  of  the 
record  of  the  disciplinary  proceeding  or 
other  adverse  action  to  the  Hearing 
Clerk  within  five  days  of  the  receipt  of 
the  Commission’s  order  instituting  re¬ 
view.  A  copy  of  the  record  is  also  required 
to  be  served  on  the  applicant.  Each  ex¬ 
change,  as  a  contract  market  designated 
by  the  Commission,  is  presently  required 
to  maintain  "full,  complete,  and  syste¬ 
matic  records’’  of,  among  other  things, 
investigations  of  complaints  received 
from  customers  concerning  the  handling 
of  their  accounts  and  orders  and  of  the 
action  which  the  exchange  takes  for  any 
violation  that  it  finds  has  been  com¬ 
mitted.*  17  CFR  1.51(b)  (1976). 

If  the  Commission  finds  upon  review¬ 
ing  the  record  provided  by  the  exchange 
that  further  proceedings  or  additional 
evidence  would  be  necessary  and  relevant 
for  its  review,  the  Commi^ion  may  re¬ 
mand  the  record  to  the  exchange  under 
proposed  9  9.34(b).  ’The  exchange  must 
then  promptly  conduct  such  proceedings 
or  provide  the  additional  evidence  re¬ 
quested  by  the  Cranmission  and  file  the 
record  thereof  with  the  Hearing  Clerk 
and  serve  a  copy  on  the  applicant. 

Proposed  9  9.35  concerns  the  briefing 
procedure  to  be  used  imder  Subpart  D. 
Unless  otherwise  ordered  by  the  Com¬ 
mission,  the  applicant  will  file  an  open¬ 
ing  brief  with  the  Commission  within 
twenty  days  after  receiving  the  Commis¬ 
sion’s  order  Initiating  review.  ’The  appli¬ 
cant’s  brief  may  not  exceed  forty  pages, 
without  the  permission  of  the  Commis¬ 
sion.  The  exchange  will  have  twenty  days 
to  answer  the  applicant’s  brief.  The  ex¬ 
change’s  brief  is  also  limited  to  forty 
pages,  imless  the  Commission  otherwise 
permits.  No  further  briefs  will  be  per¬ 
mitted.  Each  party  will  be  required  to 
file  an  original  and  five  copies  of  its  brief 
with  the  Hearing  Clerk.  The  applicable 
sectimis  of  the  CTcunmission’s  niles  of 
practice  will  govern  the  form  and  the 
manner  of  service  of  the  briefs. 

Under  pr(H>osed  9  9.36,  the  Commis¬ 
sion,  in  its  discretion,  may  hear  oral 
argument  if  either  party  requests  oral 
argument  or  if  the  Commission  orders 
argument  on  its  own  motion.  Any  oral 
argument  will  be  recorded  and  tran¬ 
scribed. 

In  rendering  its  decision,  proposed 
9  9.37(a)  implnnents  section  8c(3)  of  the 
Act  and  provides  that  the  Commissicni 
may  affirm,  modify,  set  aside  or  remand 
to  the  exchange  for  further  proceedings 
the  decision  of  the  exchange,  either  in 
whole  or  in  part.  If  the  Commission  is 
equally  divided  in  its  decision,  the  de¬ 
cision  of  the  exchange  will  be  affirmed 
without  opinion. 

Proposed  9  9.37(b)  sets  forth  the  stand¬ 
ards  which  the  Commissicm  will  employ 


■As  Indicated  above,  this  provision  would 
be  amended  upon  the  adoption  of  |»x>poeed 
Part  8  of  the  Commission’s  rules  govetnlng 
contract  mtfket  disciplinary  iMrocedures. 
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in  reviewing  exchange  action  under  sec¬ 
tion  8c; 

(1)  Whether  the  exchange  (llac4>Unary  or 
other  adverse  action  was  taken  aocor<lance 
with  the  rules  of  the  exchange; 

(2)  Whether  the  exchange  observed  funda¬ 
mental  fairness  In  conducting  Its  dlsclpUn- 
ary  proceeding  or  proceeding  resulting  In 
other  adverse  action; 

(3)  Whether  there  Is  substantial  evidence 
In  the  record  to  support  a  finding  that  there 
has  been  a  violation  ot  the  rules  of  the  ex¬ 
change  or  that  the  exchange  was  otherwise 
justified  In  taking  action; 

(4)  Whether  the  disciplinary  or  other  ad¬ 
verse  action  taken  by  the  exchange  was  rea¬ 
sonable  In  light  of  all  the  circumstances;  and 

(5)  Whether  the  exchanged  disciplinary 
or  other  adverse  action  otherwise  accords 
with  the  policies  of  the  Act. 

The  C<»runissi(Xi  believes  that  the 
standards  set  forth  in  (1)  through  (4) 
above  reflect  three  important  policies  of 
the  Act :  ( 1 )  That  in  exercising  their  self- 
regulatory  responsibilities,  exchanges 
should  take  vigorous  action  against  those 
who  engage  in  activities  that  violate  their 
rules,  (2)  that  exchange  disciplinary  pro¬ 
ceedings  should  be  conducted  in  a  man¬ 
ner  consistent  with  ccmsiderations  of  due 
process  and  (3)  that  the  discipline  im¬ 
posed  by  exchanges  must  be  fair  and 
have  a  reasonable  basis  in  fact.  These 
policies  are  reflected  in  the  rules  the 
Commission  has  proposed  regarding  ex¬ 
change  disciplinary  procedures.  The 
Commission  requests  specific  comment 
on  these  standards  and  on  any  addi¬ 
tional  or  alternative  standards  which 
commentators  believe  accord  with  the 
policies  of  the  Act. 

Review  op  Disciplinary  Action  by  the 
Commission  on  Its  Own  Motion 

Recognizing  that  exchange  self-regu- 
laticm  is  an  important  policy  of  the  Act, 
the  Commission  does  not  intend  to  re¬ 
view  exchange  action  on  its  own  motion 
as  a  conunmi  practice  and  has  decided 
not  to  pr(H>ose  specific  rules  governing 
this  aspect  of  its  review  powers  under 
section  8c.  However,  the  CcHiunission  ex¬ 
pects  exchanges  to  act  promptly  and 
forcefully  to  enforce  their  rules  consist¬ 
ent  with  their  self-regulatory  respimsi- 
bilities.  If  the  exchange  does  not  dis¬ 
charge  its  responsibilities — for  example, 
if  a  member  receives  a  nominal  fine  for 
egregious  conduct  detrimental  to  the 
market  and  therefore  is  not  likely  to  ap¬ 
ply  to  the  Commissimi  for  review — the 
Commlsskm  may  determine  to  review 
the  exchange  action  on  its  own  motion. 
If  an  exchange  fails  to  act,  section  8c 
(1)(A)  of  the  Act  empowers  the  Cimi- 
mission  to  discipline  a  member. 

Review  of  exchange  disciplinary  action 
on  its  own  motion  will  permit  the  Com¬ 
mission  to  determine  whether  the  ex¬ 
change  has  discharged  its  responsibili¬ 
ties  in  a  particular  case.  As  in  the  case 
of  appeals,  the  Commission  may  affirm, 
modify,  set  aside  or  remand  for  further 
proce^ings,  in  whole  or  in  part,  the 
decision  of  the  exchange.  Review  will 
also  complement  the  Commission’s  gen¬ 
eral  oversight  of  the  exchanges.  If  review 
of  exchange  disciplinary  actlim  discloses 
that  the  exchange  has  failed  to  carry  out 
its  self -regulatory  responsibilities  prop¬ 


erly,  the  Commission  may  deem  it  ap¬ 
propriate  to  initiate  an  enforcement 
proceeding,  which  could  Include  review 
of  the  exchange’s  designation  as  a  con¬ 
tract  market,  assessment  of  civil  pen¬ 
alties  w  other  action  within  its  authmi- 
ty  as  it  deems  appropriate  to  effectuate 
the  provisions  of  or  to  accomplish  the 
purposes  of  the  Act. 

In  consideration  of  the  foregoing,  the 
Commission  hereby  proposes  to  amend 
Chapter  I  of  Title  17  of  the  Code  of 
Federal  Regulations  by  adding  a  new 
Part  9  to  read  as  follows: 

PART  9— RULES  RELATING  TO  REVIEW  OF 
EXCHANGE  DISCIPLINARY  OR  OTHER 
ADVERSE  ACTION 

Subpart  A — General  Provisions 

Sec. 

9.1  Scope  of  rules. 

9.2  Definitions. 

9.3  Provisions  incorp>orated  by  reference. 

9.4  Default  by  tbe  parties. 

9.5  Settlement. 

9.6  Waiver  of  rules. 

Subpart  B — Notice  of  Disciplinary  Action 

9.1 1  Form  and  content  of  notice. 

9.12  Effective  date  of  disciplinary  action. 

9.13  Confidentiality  of  tbe  notice. 

Subpart  C — Initial  Procedure  WNh  Respect  to 
Applications  for  Review 

9.21  Application. 

9.22  Stay  pending  review. 

9.23  Answer. 

Sutmart  D — Commission  Review  of  D;sciplinary 
or  Other  Adverse  Action  Initiated  by  Application 

9.31  Institution  of  review. 

9.32  Docketing  of  the  proceeding. 

9.33  Consolidation. 

9.34  Record. 

9.35  Briefs. 

9.36  Oral  argument. 

9.37  Decision  by  the  Commission. ' 

Acthoritt;  Secs.  8a (5)  and  8c  of  the  Com¬ 
modity  Exchange  Act,  (7  U.S.C.  12a(S),  12c 
(Supp.  V,  1965)). 

Subpart  A — General  Provisions 

§9.1  Scope  of  rules. 

’This  part  shall  govern  the  review  by 
the  Commission,  pursuant  to  secticxi  8c 
of  the  Act,  of  any  suspension,  expulsi<Hi, 
disciplinary  or  access  denial  action,  or 
other  adverse  action  by  an  exchange, 
upon  application  of  a  member  of  an  ex¬ 
change  who  is  suspiended,  expelled,  or 
otherwise  disciplined  or  of  any  person 
who  is  denied  access  to  an  exchange  or 
who  is  otherwise  adversely  affected  by 
any  other  actiim  of  an  exchange. 

§  9.2  Definitions. 

For  purposes  of  this  part: 

(a)  “Disciplinary  action’’  means  the 
suspension,  expulsion  or  other  discipline 
imposed  on  a  member  of  an  exchange  by 
that  exchange  or  any  action  by  an  ex¬ 
change  which  denies  access  to  that  ex¬ 
change  to  any  person;  Provided,  ’That 
imposition  of  a  minor  sanction  against 
a  person  for  violation  of  exchange  rules 
of  decorum,  attire  or  similar  rules  shall 
not  constitute  disciplinary  action. 

(b)  “Disciplinary  proceeding’’  means 
any  fcxmal  or  informal  proceeding  by  an 
exchange  which  results  in  a  disciplinary 
actiixi. 


(c)  “Division  of  Trading  and  Markets’* 
means  that  division  within  the  Commis¬ 
sion  which,  amimg  other  things,  reviews 
notices  of  disciplinary  action  imder  this 
part. 

(d)  “Exchange’’  means  any  contract 
market  designated  as  such  by  the  Com¬ 
mission  pursuant  to  section  5  of  the 
Act. 

(e)  “Hearing  Clerk’’  means  the  em¬ 
ployee  of  the  Commission  designated  as 
such  in  the  Commission’s  Office  of  Hear¬ 
ings  and  Appeals. 

(f)  “Member  of  an  exchange”  means, 
in  addition  to  the  person  who  is  ad¬ 
mitted  to  member^ip  or  has  been 
granted  membership  privileges  on  an  ex¬ 
change.  any  employee,  officer,  partner, 
director  or  affiliate  (rf  such  person. 

(g)  “Party”  means  both  the  person 
who  has  been  the  subject  of  a  disciplinary 
action  or  other  adverse  actiem  by  an  ex¬ 
change  and  that  exchange. 

(h)  “Record”  means  all  evidentiary 
and  other  documents  that  an  exchange 
compiles  and  maintains  in  the  course 
of  a  disciplinary  proceeding  or  a  pro¬ 
ceeding  resulting  in  other  adverse  ac¬ 
tion,  including  those  documents  that  an 
exchange  is  required  to  compile  and 
maintain  in  accordance  with  the  provi¬ 
sions,  of  this  chapter,  and  such  record¬ 
ings.  transcripts  and  other  documents 
applicable  to  the  particular  disciplinary 
or  other  proceedings  as  may  aid  the 
Commission  in  the  review  of  such  pro¬ 
ceeding  and  of  the  decision  rendered 
therein. 

(i)  “Rules  of  an  exchange”  means  any 
constitutional  provision,  article  of  in¬ 
corporation,  bylaw,  rule,  regulation,  res¬ 
olution,  interpretation,  or  stated  policy 
of  an  exchange  or  instrument  corre¬ 
sponding  thereto. 

(j)  “Rules  of  Practice”  means  the 
Commission’s  rules  of  practice  contained 
in  Part  10  of  this  chapter. 

§  9.3  Provisions  incorporated  by  refer¬ 
ence. 

'The  following  provisions  of  the  rules 
of  practice  apply  to  this  part:  Section 

10.4  (Business  Address;  Hours).  Section 

10.5  (Computation  of  ’Time),  {  10.6 
(Changes  in  ’Time  Permitted  for  Filing) , 
S  10.7  (Date  of  Entry  erf  Orders).  $  10.10 
(Ex  Parte  Communications),  §  10.11  (Ap¬ 
pearance  in  Adjudicatory  Proceedings), 
§  10.12  (a),  (b),  (c),  (d),  (e)  (l)-(e)  (4), 
(e)  (6) ,  (f )  (Service  and  Piling  of  Docu¬ 
ments;  Form  and  Execution)  and  such 
other  sections  of  the  rules  of  practice  as 
shall  be  hereinafter  specified  and  as  the 
Commissiixi  shall  declare  to  be  applica¬ 
ble  during  a  proceeding  under  this  part. 
For  purposes  (rf  this  part,  functions  as¬ 
sign^  by  the  rules  of  practice  to  an  “Ad¬ 
ministrative  Law  Judge”  shall  be  per¬ 
formed  by  the  Commission. 

§  9.4  Default  by  the  parties. 

In  the  event  that  either  party  fails  to 
file  any  document  or  make  any  appiear- 
ance  which  is  required  under  this  part, 
the  Commission,  in  its  discretion,  may 
dismiss  the  proceeding  before  It,  or,  based 
on  the  record  before  it.  may  affirm,  mod¬ 
ify,  or  set  aside  the  exchange  decisiMi 


FEDERAL  REGISTER,  VOL  42.  NO.  114 — ^TUESDAY,  JUNE  14,  1977 


30476 


PROPOSED  RULES 


or  remand  the  matter  for  further  pro¬ 
ceedings  before  the  exchange,  as  it  deems 
appropriate. 

§  9.5  Selllemenl. 

(a)  At  any  time  before  there  has  been 
a  final  determination  by  the  Commission 
of  any  review  proceeding  sought  or  insti¬ 
tuted  under  this  part,  the  parties  may 
propose  offers  of  settlement.  All  offers  of 
settlement  shall  be  in  writing  and  shall 
be  filed  with  the  CommissiMi.  All  offers  of 
settlement  shall; 

(1)  Acknowledge  service  of  the  order 
instituting  review, 

(2)  Admit  the  jurisdiction  of  the 
Commission  with  respect  to  the  matters 
stated  in  the  order, 

(3)  Include  a  waiver  of  (i)  all  subse¬ 
quent  procedures  in  the  proceeding,  (11) 
judicial  review,  and  (iii)  any  objection 
to  staff  participation  in  the  Commis¬ 
sion’s  consideration  of  the  offer, 

(4)  Stipulate  the  record  basis  on 
which  an  order  may  be  entered  and 

(5)  Consent  to  the  entry  of  an  order 
reflecting  the  terms  of  the  settlement 
agreed  upon. 

The  CMnmission  may,  in  its  discretion, 
accept  or  reject  any  offer  of  settlement. 
If  the  offer  of  settlement  is  accepted,  the 
CcHnmission  will  issue  an  order  based  on 
the  offer  which  will  terminate  the  pro¬ 
ceeding  bef(H%  the  Commission  as  to  all 
parties.  If  the  Cwnmission  rejects  the 
offer  of  settlement,  the  parties  will  be 
notified  of  the  Commission’s  action  and 
the  offer  of  settlement  shall  be  deemed 
withdrawn.  If  the  offer  of  settlement  is 
rejected,  that  offer  and  any  documents 
relating  thereto  shall  not  constitute  an 
'  acknowledgement,  admission,  waiver, 
stipulation,  consent  or  other  statement 
contained  therein.  A  rejected  offer  of 
settlement  and  any  document  relating 
thereto  shall  not  be  used  in  any  manner 
in  the  review  by  the  Commission  or  in 
any  proceeding  before  the  exchange. 

§  9.6  Waiver  of  rules. 

To  prevent  undue  hardship  on  any 
party  or  for  other  good  cause  the  C<Hn- 
mission  may  waive  any  rule  in  Subparts 
A  through  D  of  this  part  in  a  particular 
case  and  may  order  proceedings  in  ac¬ 
cordance  with  it  direction  upon  a  deter¬ 
mination  that  no  party  will  be  prejudiced 
and  that  the  ends  of  justice  will  be 
served.  Reasonable  notice  shall  be  given 
to  all  parties  of  any  action  taken  pur¬ 
suant  to  this  provision. 

Subpart  B — Notice  of  Disciplinary  Action 

§  9.1 1  Form  and  ronlent  of  notice. 

(a)  Each  time  that  an  exchange  takes 
disciplinary  action,  the  exchange  shall, 
within  thirty  (30)  days  thereafter,  pro¬ 
vide  written  notice  of  such  action  to  the 
person  against  whom  the  action  was 
taken  and  to  the  Commission.  For  pur¬ 
poses  of  this  part,  the  written  notice  of 
disciplinary  action  may  be  either  a  writ¬ 
ten  decision  which  accords  with  §  8.12  of 
this  chapter  or  otHer  written  notice 
which  shall  include: 

(1)  llie  name  of  the  person  against 
whom  disciplinary  action  was  taken; 


(2)  A  statement  of  the  reasons  for  the 
exchange  action  together  with  a  listing 
of  any  rules  which  the  person  who  was 
the  subject  of  the  disciplinary  action  was 
charged  with  having  violated; 

(3)  A  statement  of  the  conclusions 
and  findings  made  by  the  exchange  with 
regard  to  each  rule  violation  charged; 
and 

(4)  The  terms  of  the  disciplinary  ac¬ 
tion  taken. 

(b)  Delivery  of  the  notice  shall  be 
made  either  personally  to  the  person 
who  was  the  subject  of  the  disciplinary 
action  or  by  mail  to  such  perscm  at  his 
last  known  address.  Copies  of  the  notice 
shall  be  delivered  to  the  Commission, 
either  in  person  during  normal  bxisiness 
hours  or  by  mail  at  its  principal  ofBce 
in  Washington,  D.C.,  to  the  attention  of 
the  Division  of  Trading  and  Markets. 
Notice  by  mail  to  the  Commission  shall 
be  effective  upon  receipt. 

(c)  Upon  review  of  the  notice,  the  Di¬ 
vision  of  Trading  and  Maikets  may  re¬ 
quest  additional  information  regarding 
the  discipltoary  action  taken,  including 
the  reco^  and  a  brief  statement  of  the 
evidence  and  testimony  adduced  to  sup¬ 
port  the  exchange’s  finding  that  a  rule 
or  rules  of  Uie  exchange  were  violated. 
Within  thirty  (30)  days  the  exchange 
shall  deliver  the  information  requested 
to  the  Division  and  to  the  person  who  is 
the  subject  of  the  disciplinary  action  In 
the  manner  prescribed  by  paragraph 
(b)  of  this  section. 

(d)  The  notice  and  the  submission  of 
additional  information  provided  pursu¬ 
ant  to  this  sectimi  shall  be  certified  as 
true  and  correct  by  a  duly  authorized 
officer  or  agent  of  the  exchange  who  has 
knowledge  of  the  disciplinary  action. 

§  9.12  Effective  date  of  disciplinary  ac¬ 
tion. 

(a)  Any  disciplinary  action  taken  by 
an  exchange  shall  not  become  effective 
until  at  least  ten  (10)  days  after  written 
notice  prescribed  by  S  9.11(a)  is  delivered 
to  the  Cwnmission;  Provided,  That  the 
exchange  may  cause  the  disciplinary  ac¬ 
tion  to  become  effective  prior  to  that  time 
if  the  person  against  whom  the  action  is 
taken  has  consented  to  the  sanction  to 
be  imposed  or  if  the  exchange  makes  a 
finding  that: 

(1)  Such  person  has  failed  to  perform 
contracts;  is  Insolvent;  or  is  in  such  fi¬ 
nancial  or  operational  condition  or  con¬ 
ducting  business  in  such  a  manner  that 
such  person  cannot  be  permitted  to  con¬ 
tinue  in  business  with  safety  to  custmn- 
ers,  creditors,  the  exchange,  members  of 
the  exchange,  or  the  clearing  mechanism 
of  the  exchange; 

(2)  Such  action  is  necessary  to  pre¬ 
vent  immediate  and  serious  adverse  ef¬ 
fects  on  trade  or  the  prices  of  contracts 
traded  on  or  through  the  facilities  of 
the  exchange;  or 

(3)  Conditions'or  circumstances  exist 
which  permit  disciplinary  action  to  be¬ 
come  effective  prior  to  that  time  and 
which  are  specified  in  a  rule  of  the  ex¬ 
change  previously  ««>proved  by  the 
Commission. 


(b)  If  the  exchange  determines  in  ac¬ 
cordance  with  paragraph  (a)  of  this  sec¬ 
tion  that  the  dlselpllnary  action  shall 
become  effective  prior  to  the  expiration 
of  ten  (10)  days  after  written  notice 
thereof,  it  shall  by  telegram  immediately 
notify  the  Commission  and  the  person 
against  whom  the  action  is  taken,  stat¬ 
ing  the  reasons  for  that  determination. 
Such  notification  may  also  be  included  in 
the  written  notice  called  for  by  §  9.11(a) . 

§  9.13  Confidentiality  of  the  notiee. 

(a)  Except  as  otherwise  provided  by 
§  9.11,  any  information  required  to  be  in¬ 
cluded  in  the  written  notice  of  discipli¬ 
nary  action  shall  be  kept  confidential 
by  the  exchange  until  such  information 
is  placed  in  the  Commission’s  public  files 
as  provided  in  this  section  or  imtil  such 
information  is  otherwise  made  public 
through  no  act  of  the  exchange  or  any 
agent,  representative,  employee  or  official 
thereof.  The  Division  of  Trading  and 
Markets  shall  notify  the  exchange 
promptly  when  information  has  been 
placed  in  the  public  files  of  the  Com¬ 
mission  as  provided  in  this  section. 

(b)  The  Division  of  Trading  and  Mar¬ 
kets  shall  review  each  notice  of  disciplin¬ 
ary  action  and  shall  place  the  notice 
in  the  public  files  of  the  Commi- 
sion  within  five  (5)  business  days  after 
the  receipt  of  the  notice  from  the  ex¬ 
change.  However,  if  the  exchange  in  the 
notice  of  disciplinary  action  or  the  per¬ 
son  who  was  the  subject  of  the  dis¬ 
ciplinary  actlcm  requests  that  any  in¬ 
formation  in  the  notice  be  kept  con¬ 
fidential,  the  treatment  to  be  accorded 
such  information  shall  be  governed  by 
the  applicable  provlsons  of  Part  145  and 
Part  146  of  this  chapter  (the  Commis¬ 
sion’s  rules  Implementing  the  Freedom 
of  Information  Act  and  the  Privacy  Act, 
respectively).  Subject  to  the  foregoing, 
if  the  exchange  has  taken  disciplinary 
action  for  any  reason  enumerated  in 
§  9.12(a)(1),  (2)  or  (3),  the  Division 
of  Trading  Markets  may  place  the  no¬ 
tice  of  disciplinary  action  in  the  public 
files  of  the  Commissiem  immediately  if 
the  exchange  has  no  requested  in  the 
notice. 

Subpart  C — Initial  Procedure  With  Respect 
to  Applications  for  Review 

§  9.21  Application. 

(a)  Any  person  who  is  the  subject  of 
disciplinary  action  by  an  exchange  or 
any  person  who  is  adversely  aff^ted  by 
any  other  action  of  an  exchange  may. 
at  any  time  within  thirty  (30)  days  after 
notice  of  the  disciplinary  action  has  been 
provided  to  the  person  in  accordance 
with  §  9.11(a)  or  within  thirty  (30)  days 
of  that  adverse  action,  apply  to  the  Com¬ 
mission  for  review  of  the  exchange  ac¬ 
tion. 

(b)  Each  application  submitted  to  the 
Commission  pursuant  to  this  section 
shaU  include: 

(1)  The  name  and  residence  address 
of  the  applicant; 

(2)  The  name  of  the  exchange; 

(3)  If  known,  the  specific  rule  or  rules 
of  the  exchange  which  resulted  in  the 
applicant’s  being  the  subject  of  dis¬ 
ciplinary  or  other  adverse  action. 
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(4>  A  concise  statement  of  all  facts 
relevant  to  tbe  cmisideration  of  the 
application,  including,  if  known,  the  date 
and  place  of  each  alleged  act  or  omis¬ 
sion  forming  the  basis  of  the  exchange’s 
action. 

( 5 )  The  date  on  which  the  disciplinary 
or  other  adverse  action  was  imposed  by 
the  exchange; 

(6)  The  disciplinary  w  other  adverse 
action  imposed  and  the  relief  sought; 
and 

(7)  A  statement  of  the  reasons  why 
it  is  claimed  that  the  disciplinary  ac¬ 
tion  or  other  adverse  action  is  not  in 
accordance  with  the  policies  of  the  Act. 
and  the  specific  facts  which  support 
those  reasons. 

(c)  The  application  shall  include  an 
affidavit  showing  that  a  true  copy  of  the 
application  has  been  served  on  the  ex¬ 
change  involved,  concurrently  with  its 
filing  with  the  Commission. 

§  9.22  Slay  pending  review. 

(a)  An  application  submitted  imder 
9  9.21  may  include  a  petition  that  tlie 
Cmnmission  stay  the  disciplinary  or  oth¬ 
er  adverse  action,  pending  the  review  by 
the  Commisison.  The  petition  shall  state 
the  reasons  that  the  stay  is  requested 
and  the  facts  relied  upon,  and  if  the 
facts  are  subject  to  dispute,  the  peti¬ 
tion  shall  be  supported  by  afiBdavits  or 
other  sworn  statements  or  copies  there¬ 
of.  Based  upon  the  petition,  the  Commis¬ 
sion,  in  its  discretion,  may  order  a  stay 
of  the  disciplinary  or  other  adverse 
action. 

(b)  The  Commission  may,  (xi  its  own 
motion,  order  a  stay  of  the  disciplinary 
or  other  adverse  actiim  when  review  has 
been  requested  by  application,  if  it  de¬ 
termines  that  a  stay  is  justified  based 
upon  the  information  before  it. 

§  9.23  Answer. 

Within  fifteen  (15)  days  after  receipt 
of  an  application,  served  in  accordance 
with  9  9.21(c),  the  exchange  may,  at  its 
election,  file  an  answer  with  the  Com¬ 
mission,  setting  forth  facts  which  sup¬ 
port  the  disciplinary  actimi  or  other  ad¬ 
verse  action  taken  by  the  exchange,  and 
a  statement  why,  notwithstanding  the 
claims  made  in  the  application,  the  dis¬ 
ciplinary  action  or  o^er  adverse  action 
by  the  exchange  is  in  accordance  with 
the  policies  of  the  Act.  If  an  answer  is 
filed,  it  ^all  be  accompanied  by  an  affi¬ 
davit  showing  that  a  true  copy  (tf  the 
answer  has  been  served  upon  the  appli¬ 
cant.  If  no  answer  is  filed  by  the  ex¬ 
change  in  the  case  of  an  application  to 
review  disciplinary  action  of  the  ex¬ 
change,  the’  notice  of  the  disciplinary 
action  filed  with  the  Commissiim  under 


9  9.11  shall  be  deemed  the  exchange’s 
answer  to  the  application. 

Subpart — Commission  Review  of  Disci¬ 
plinary  Action  or  Other  Adverse  Action 

Initiated  by  Application 

§  9.31  Institution  of  rt‘vi<‘w. 

(a)  If  the  Commission  determines,  in 
its  discretion,  to  deny  the  application  to 
institute  a  review  of  the  disciplinary  ac¬ 
tion  or  -other  adverse  action,  it  shall 
promptly  give  notice  to  that  effect  to 
the  exchange  and  to  the  applicant. 

(b)  If  the  Commission  determines,  in 
its  discretion,  to  grant  the  application 
for  review,  the  Commission  shall  issue 
an  order  to  institute  a  review  of  the  dis¬ 
ciplinary  action  or  other  adverse  action. 

§  9.32  Dot'kpting  of  the  proceeding. 

If  the  Commission  institutes  review 
pursuant  to  the  provisions  of  9  9.31,  the 
Hearing  Clerk  shall  promptly  serve  the 
order  instituting  review  on  the  exchange 
and  the  applicant.  Thereafter,  the 
Hearing  Clerk  shall  assign  a  docket 
number  to  the  proceeding  and  maintain 
the  official  docket.  The  proceeding  may 
be  identified  by  such  number. 

§  9.33  Coni«olidalion. 

The  Ccxnmission  may  consolidate  a 
proceeding  hereunder  with  any  other 
proceedings  under  this  part  in  accord¬ 
ance  with  the  procedures  set  forth  in 
9  10.63(a)  of  the  rules  of  practice. 

§  9.34  Ri-eurd. 

(a)  Within  five  (5)  days  of  the  receipt 
of  the  order  served  under  9  9.32,  the  ex¬ 
change  shall  serve  a  copy  of  the  record 
of  the  disciplinary  proceeding  or  other 
adverse  action  (m  the  applicant  and 
shall  file  a  copy  with  the  Hearing  Clerk. 

(b)  The  Commission  may  remand  the 
record  to  the  exchange  for  other  pro¬ 
ceedings  or  to  have  the  record  supple¬ 
mented  with  additional  evidence  as  the 
Commission  may  deem  necessary  and 
relevant.  The  exchange  shall  promptly 
conduct  proceedings  or  adduce  the  addi¬ 
tional  evidence  as  ordered  by  the  Com- 
missicm,  and  promptly  serve  a  copy  of 
the  record  of  these  additional  proceed¬ 
ings  or  that  evidence  on  the  applicant 
and  shall  file  a  copy  with  the  Hearing 
Clerk. 

§  9.35  Briefs. 

(a)  Unless  otherwise  ordered  by  the 
Commission,  the  applicant  shall  file  an 
opening  brief  within  twenty  (20)  days 
after  receipt  of  the  order  instituting  re¬ 
view  under  9  9.32.  The  brief  shall  not 
exceed  forty  (40)  pages,  without  leave  of 
the  Commission. 

(b)  An  answering  brief  shall  be  filed 
by  the  exchange  within  fifteen  (15)  days 


after  service  of  the  opening  brief  and 
shall  not  exceed  forty  (40)  pages,  without 
leave  of  the  CTommission. 

(c)  No  further  briefs  shall  be  per¬ 
mitted. 

(d)  An  original  and  5  copies  of  all 
briefs  submitted  under  this  section  shall 
be  filed  with  the  Hearing  Cleric. 

(e)  The  briefs  shall  follow  the  form 
prescribed  in  9  10.82(c)  (1)  and  (2)  of 
the  rules  of  practice. 

(f)  All  briefs  shall  be  served  in  the 
manner  prescribed  in  9  10.12 (a^  of  the 
rules  of  practice. 

§  9.36  Oral  argument. 

On  its  own  motion  or  at  the  request 
of  either  party,  the  Commission  may,  in 
its  discretion,  hear  oral  argmnent  by  the 
parties  any  time  before  the  decision  of 
the  Commission  is  filed  with  the  Hear¬ 
ing  Clerk.  Any  such  oral  argument  shall 
be  recorded  and  transcribed  in  written 
form. 

§  9.37  Decision  by  the  Commission. 

(a)  Upon  review,  the  Commission  may 
affirm,  modify,  set  aside  or  ronand  for 
further  proceedings,  in  whole  or  in  part, 
the  decision  of  the  exchange.  The  Com¬ 
mission’s  decision  shall  be  contained  in 
its  opinion  and  order.  In  the  event  the 
Commission  is  equally  divided  as  to  its 
decision,  the  decision  of  the  exchange 
shall  be  affirmed  without  opinion. 

(b)  The  standards  for  Commission  re¬ 
view  of  the  disciplinary  action  or  other 
adverse  action  will  be; 

(1)  Whether  the  exchange  disciplinary 
action  or  other  adverse  action  was  taken 
in  accordance  with  the  rules  of  the  ex¬ 
change; 

(2)  Whether  fxmdamental  fairness  was 
observed  in  the  conduct  of  the  discipli¬ 
nary  proceeding  or  the  proceeding  result¬ 
ing  in  other  adverse  action; 

(3)  Whether  there  is  substantial  evi¬ 
dence  in  the  record  to  support  a  finding 
that  there  has  been  a  violation  of  the 
rules  of  the  exchange  or  that  the  ex¬ 
change  was  otherwise  justified  in  taking 
the  disciplinary  or  other  adverse  action; 

(4)  Whether  the  disciplinary  or  other 
adverse  action  taken  by  the  exchange 
was  reasonable  in  light  of  all  circum¬ 
stances;  and 

(5)  Whether  the  disciplinary  action  or 
other  adverse  actlcm  otherwise  accords 
with  the  policies  of  the  Act. 

Issued  in  Washington,  D.C.,  on  June  9, 
1977. 

By  the  Commission. 

William  T.  Baglkt, 
Chairman,  Commodity  Futures 
Trading  Commission. 
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